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BRIEF FOR THE UNITED STs.TES OF AMERICA 


Preliminary Statement 


idgment 


spiracy (1) to defraud the United States by obstructing 
and hindering federal law enforcement agencies in the 
investigation and prosecution of violations of the federal 
narcotics laws; (2) to violate Title 21, United States 
Code, Sections 173 and 174: (3) to violate Title 18, 
United States Code, Section 3; and (4) to violate Title 
18, United States Code, Section 1510, all in violation of 
Title 18, United States Code, Section 371. Count Two 
charged Daly and Novoa with having deliberately with- 
held cash and narcotics which constituted evidence of 
narcotics violations, thereby hindering the trial and pun- 
ishment of the narcotics violators, in violation of Title 
21, United States Code, Sections 173 and 174 ard Title 
18, United States Code, Section 3. Count Three charged 
Daly and Novoa with having obstructed, by means of 
bribery, misvepresentations, and threats, the communica- 
tion of evidence of violations of the narcoties law. in vio- 
lation of Title 18, United States Code, Sections 1510 and 2. 
Count Four charged Daly, Novoa, Frank Ramos, Demetrios 
Papadakis, a k a “Jimmy Pappas”, a k a “Jimmy the 
Greek”, Joaquin Nieves and Elissa Possas with conspi- 
racy to violate the federal narcoties laws in violatio) 
of Title 21, United States Code, Sections 173 and 174. 
Count Five charged Daly and Novoa with receiving five 
kilograms of heroin and cocaine on April 15, 1970, in 
violation of Title 21, United State: Code, Sections 173 
and 174. Counts Six and Seven charged Daly, Novoa, 
Ramos, Papadakis and Possas with the purchase and 
sale of one kilogram of heroin on two occasions in May 
or June, 1970, in violation of Title 21, United States 
Code, Sections 173 and 174. Count Eight charged Daly, 
Novoa, Ramos and Nieves with the purchase and sale 
of one kilogram of heroin in May or June, 1970. in vio- 
lation o Title 21, United States Code. Sections 173 and 
174. Counts Nine and Ten charged Daly, Novoa and 
Ramos with the purchase and sale of one kilogram of 
cocaine on two occasions in May or June, 1970. in vio- 
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lation of Title 21, United States Code, Sections 173 and 


174. 


When trial commenced on May 15, 1974 as to Novoa, 
Papadanis and Nieves, Daly was a fugitive." That trial 
resulted in the convictions of Novoa on Counts One and 
Four through Ten and of Papadakis on Count Seven, 
which convictions were affirmed by this Court. United 
States v. Papadakis, 510 F.2d 287 (2d Cir.:, cert. de- 
wied, 421 U.S. 950 (1975). Nieves was acquitted on 
Count Eight, the sole count submitted to the Jury as 
against him. Ramos entered a guilty plea on May 15, 
1974 to a superseding information charging him with 
conspiracy to purchase and sell narcotic drugs not in or 
from the original stamped package, in violation of Title 
26, United States Code, Section 4704 (a 


On June 14, 1974, Judge Wyatt sentenced Papadakis 
to a term of five years’ imprisonment on Count Seven 
to run concurrently with consecutive five year terms 
he was then serving for prior violations of the federal 
narcotics laws. On July 2, 1974, Judge Wyatt sentenced 
Novoa to a term of five years’ imprisonment on Count 
One to run concurrently with concurrent terms of ten 
years’ imprisonment on Counts Four through Ten. 


‘ 


seven. 


In December 1974, Daly was arrested in England 
and extradited on Counts Four, Five, Six and 

Daly was brought to the Southern District of New York 
on May 13, 1975 and remanded in lieu of posting $100,000 
bail. 


Daly's trial commenced on June 2, 1975, and on June 
9th, the jury, after deliberating for less than two hours 


also a fugitive at that time and remains so 
to date. 


returned a verdiet of guilty on all four counts. On 
August 22, 1975, Judge Wyatt sentenced Daly to terms 
of ten years’ imprisonment on each of the four counts, 


to run concurrently with each other. 


Daly is presently serving his sentence." 


Statement of Facts 
The Government's Case 


A. Introduction. 


The investigation and prosecution of this case ex- 
posed a sordid venture into criminal activity and cor- 
ruption by three New York City detectives, Daly, Novoa 
and Carl Aguiluz, who comprised one of the teams with- 
in the elite Special Investigations Unit (“SIU") of the 
Narcotics Bureau of the New York City Police Depart- 
ment, which was charged with the responsibility for 
investigating “major narcotics pushers” in the City. The 
evidence adduced at trial conclusively showed that the 
Daly-Novoa-Aguiluz team itself qualified for “major nar- 
cotics pusher” status in that, among other things, they 
stole five kilograms of narcoties seized as evidence from 
arrested narcotics dealers in the famous ‘100 kilo” case 
and, at Daly's suggestion, later sold the narcotics, through 
an intermediary, on the streets of New York. 


B. The arrests in the ‘100 kilo” case. 
On April 14, 1970, Daly, Novoa and Aguiluz, while 


conducting surveillance in the vicinity of Seventh Avenue 


*On January 30, 1976, Judge Wyatt denied a motion to re- 
duce Daly's sentence. 


Manhattur, observed a white Ford 
automobile bearing Florida license plates proceeding 
south on Seventh Avenue. Inside the car were four 


individuals later identified as Emilio Diaz Gonzalez 
a ka “Alfred Pieardo”, Jose wuis Mulas, Jorge Rodri- 


puez Arrayva and Klena Risso, aka “Yolando Sar- 


miento.” Two of these individuals left thetr car in front 
of the Cafe Oveido on 14th Street and knocked on the 
window of that restaurant. A woman who emerged from 
the cafe briefly engaged them in conversation, Shortly 
thereafter, the woman re-entered the restaurant, and 
the two individuals returned to their car. The three 
detectives then followed the suspects in their white Ford 
—Daly in his ear; Aguiluz and Novoa in their own, but 
at all times in radio contact with Daly—as they pro- 
ceeded first to a delicatessen in the area of Sheridan 
Square and then north on the West Side Highway and 
over the George Washington Bridge to the area of En- 
glewood, New Jersey. (Tr. 77-83, 851." 


It soon became apparent that the suspects realized 
they were being followed. Then, within minutes, the 
suspects and the detectives were stopped by local police 
officers. Aguiluz identified himself to the local officers 
as a narcotics officer and stated that he wanted to talk 
to the four suspects. The three detectives then sought 
to make an identification of the four suspects and con- 
ducted a search of the trunk of their car. Thereafter, 
Novoa and Aguiluz drove back to New York with the 
suspects in the white Ford; Daly followed them in his 
own vehicle. (Ty. 83-87). 


During the return trip, the suspects became indig- 
nant, claimed they were legitimate people with “roots 
in the community” and said they would show the detec- 
tives where they lived. The two cars exited the West 
Side Highway at 18th Street, and Gonzalez began to 


* Tr" refers to the Trial Transcript. 
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point out Various building Where he claimed to have 


apartment. After some futile efforts to find any such 


apartment, Novoa and Aguiluz decided to stop and cen- 
duct a second identification check of Gonzalez and 

complete search of the suspects’ car. Gonzalez produced 
a portfolio containing thre Passports, each bearing Gon 
zalez’ picture, but with different signatures and different 
countries of issue. Aguiluz then placed Gonzalez under 


arrest for falsifying official documents. (Tr. 86-89). 


After Gonzalez had been arrested, Aguiluz told Novoa 
and Daly that the arrest might not be valid. Daly then 
gave Aguiluz “a wink” and said, “Carl, I think they have 
a gun in the car also.” Aguiluz then observed Novoa 
holding a gun which Novoa stated that he had found 
in the middle part of the front seat of the suspects’ car. 
The four suspects were placed under arrest and the three 
detectives brought ther to the Sixth Precinct station- 
house where they proceeded to the Detective Squad Room 
for processing and booking. 


Personal property was removea from the suspects 
by the detectives and placed on the top of a desk near a 
detention cell. The three male suspects were then placed 
in that cell; Ms. Risso, who claimed that she was preg- 
nent, was permitted to sit on a chair just outside the 
cell. (Tr. 89-94). 


While the prisoners were being processed, Gonzalez 
called Aguiluz over to the cell and accused him of having 
stolen $100 from him. When Agviiuz requested that 
Gonzalez show him the papers in which the stolen money 
had been located, Gonzalez left the cell and walked to 
the desk on which the belongings of all the prisoners 
had been placed. As he was leafing through the three 
passports, Gonzalez pushed Aguiluz and Novoa aside, 
hurriedly stuffed a piece of paper in his mouth and began 
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C. The seizure of 105 kilograms of narcotics and 
the theft of five kilograms by Daly, Novoa and 
Aguiluz. 


Although Gonzalez had swallowed the piece of paper, 
Aguiluz and Novoa, after examining the remaining pa- 
pers and documents, determined by a process of elimina- 
tion that the paper Gonzalez had swallowed, which they 
had previously examined several times, Was a rent re- 
ceipt which contained the address: 210 W. 19th Street. 
Apartment 4-F. While Novoa remained in the squad 
room with the prisoners, Aguiluz and Daly proceeded 
to that building, arriving in the early morning hours of 
April 15. (Tr. 98-101). 

Using a set of keys found among Ms. Risso’s belong- 


ings, they obtained access to Apartment 4-F. A search 
revealed some empty suitcases, various passports from 
South American countries and two heavily locked closets 
The detectives were unable to open the closets. (Tr. 


101-03). 


Avuiluz thet telephoned Novoa and informed him of 


the locked closet doars. It was agreed that Novoa would 


contact Detective John Kid, an expert in picking locks, 


uw scale, some 
Wrapping peal 


they believed 
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placed a telephor call 
Novoa and informed him of the incredible quantity 
narcotics that had been found Novoa agreed to com 
to the apartment. Daly and Aguiluz then returned to 
removing and counting the packages. (Tr. 108a-15, 556- 


65°. 


While on their 
the apartment, outside of Kid's | hearing 
Daly told Aguiluz that wante kee ve kilogram 
of the narcoties for “flaking” purposes, /.¢., to plant on a 


person so as to create grounds for his arrest. Aguiluz 


* Approximately 160 kilos of suspected narcotics were re 
moved by the police from the apartment and vouchered with the 
Property Clerk's Office of the Police Department The total 
seizure including the 5 kilos retained by Novoa Daly and 
Aguiluz, amounted to 105 kilograms ¢ f narcotics Nevertheless 
the seizi! heeame know the 100) k  CHUSE The original 
laboratory a \ th { to be heroin and cocaine 

Tr. 612-1%; GX . refe over ent Exhibits in 


evidence 


heridan 


arrested Ri and obtained 
building and placed th 


Tr. 582-89, 602 


A’ about this time, Novoa arrived ut 
He was informed that five kilograms of 


been secreted in Daly’s car, + Tr. 120-21). 


Daly, Aguiluy Novoa next decided that the) 
wanted to “tighten” the arrests of Gonzalez, Mulas, 


Arraya and Risso. Th ‘tectives were concerned that 


their search of the apartment and seizure of the nar- 


cotics Without a Warrant might be found illegal. was 
determined that Apuiiuz would try to obtain a warrant 
after th ict. Aguiluz placed a call to the Manhattan 


District Att y's offi informed a letective of the 


Gabriel Stefan 
‘he men were awa 
of their s°' officers and the 


narcotics remaining in the apartment were placed 


in suitcases In a trunk The press ultimatel arrived 
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photographs were taken and some of the officers made 
statements. (Tr. 121-27, 130-34; GX 4 


Later tha uv. the narcotics were removed from the 
apartment to the Sitth Precinet where the processing of 
the prisoners continued The narcotics were also pro- 
cessed, During the afternoon, Novoa told Aguiluz that 
Stefania had insisted that $1,200 in cash which had been 
seized from the prisone s be split among the four officers. 
Novoa angry: he felt the cash should be divided 
among himself. Daly and Aguiluz only. Daly, Novoa, 
Aguiluz. Stefania and Egan the:. met concerning the mat- 
ter, Novoa ultimately divided the cash, with Daly and the 
others each receiving a one-fifth share, (Tr. 134-40; 
GX 5). 


D. The sales of the five kilograms of narcotics by 
Daly, Novoa and Aguiluz. 


Approximately one week after their theft of the five 
kilos, Aguiluz met with Daly and Novoa and said that 
he wanted to take custody of the valise containing thos 
nareoties. Daly, in Novoa'’s presence, took the valise 
from the trunk of his car and handed it to Aguiluz who, 
in turn. placed it in the trunk of his own car where it 
remained for about a month. ‘Tr. 142-45). 
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) men examined the 
consisted of three 
about $12,000 


169-71).* 


1970, shortly after the theft 
e conveyance of such nares 
Daly arrested some suspects at an airport on 

Daly returned with the suspects ¢ meet 
luz at the Holiday Inn Motel on West 57th 
} 


ittan where the suspects had been = stayir 


slv called B reiva and directed him t 
a to the motel in case Aguiluz 
! order to facilitate the arrests 
Curie of approximately $122,000 fr 
‘faked’ them at the airport with a bag 


ther nforme Daly that t had been arrat 


kil the meutel for that same 


bring a K 
brought the kilo to the motel, Ag 
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needed Cr. 204-10, 326-27 
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Boutures 
owne 
eeventl 
to sell the five |} rrums him. Ramos said that 
needed som army ol in | oOLICS Bout 
reported to 
Boutureira delis = elopes, each containing a 
sample of one of the f ilos, to Ramos. Ramos 

ter told Boutureira that t “amples were “good ‘and 
he would pay 36,000 for each kilo. Boutureira again 

1 who said the price offered was in 

and that Boutureira should get at least $12,000 

per kilo for the heroin and 39,000 per kilo for the cocaine 
Boutureira and Ramos then met and agreed on prices 
of $12,500 per cil heroin and $9,500 per Kilo OT 


cocaine from which Ramos would receive $500 per kilo as 


a commissior Tr. 374-79, 4171-76 


The sale of two kilograms of stolen heroin 
to Demetrios Papadakis. 


receiving the narcotics samples from Boutu- 
reira, Ramos n h Demetrios Papadakis and showed 
Papadakis one ie samples which Papadakis immedi- 
ately tried. The following day, Papadakis called Ramos 
to say that he was ready to buy. ‘Tr. 379-80 
Ramos then arranged a meeting with Papadakis at 
the Cafe Madrid for the purchase of a kilo of heroin 
and so informed Bouture who, In turn, communicated 
the information to Daly, Novoa and Aguiluz. Boutureira, 


followed by the three detect . Went to his apartment 


* Ramos testified that th ni iY narcotics svoia to 
Papadakis was one of cocai as opposed to herois Boutureira 


remembered that that sale was « } n Tr. 485-86 


Kugres to the Club |} pana 
where le 7 en idler some wood the basement 
Meanwhile, Papadakis, accompanied by a w 
Possas, arri at the Cafe Madrid and informed 

ve the full purchase price for th 

tender a lesser ‘mount and take 

drugs or it. Boutureira had by 
rived at the Cafe and secreted himself in a corner of the 
bar hidden by a partition. At the same time. Daly, Novoa 
and Papadakis had the Cafe under surveillance. When 
Ramos approached Boutureira with Papadakis’ consign- 
ment proposal, Boutureira demanded the full price on 
delivery. Ramos told this to Papadakis, who said he 
would try to get the total amount, and another meeting 
was scheduled for the following day. (Tr. 380-32, 478- 
mY) 


The next da Papadakis called Ramos and said 


he had the full purchase price. Ramos told him to bring 


che money to the Cafe Madrid. Ramos then called Bou- 
tureira who decided that the kilo would be placed under- 
neath a board in a parking lot in back of the White Cas- 
tle hamburger restaurant on the south side of 14th Street 
near Eighth Avenue. Boutureira communicated this same 
information to Daly, Novoa and Aguiluz and then planted 
the kilo in the parking lot and went to the Cafe. (Tr. 
383-84, 482-84 


Inside the Cafe, Ramos told Boutureira that Papada- 
kis and Possas, the purchasers for the kilo, had produced 
the cash and Ramos displayed the $12,000 in twelve 
$1,000 bundles. Boutureira then told Ramos the loca- 
tion of the kilo; Ramos, in turn, told Papadakis and 
Possas. Papadakis then signalled to a man who was 
standing outside the Cafe Madrid. The man. who was 
wearing a black leather jacket, spoke briefly with Papa- 


dakis and left. (Tr. 383-84, 484). 
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s would know they had been “set up” 
inst him It was agreed that 
tives would observe the sales 
The four men then left the Hotel 
H09-10;: GN 6 


Papadakis again met with Ramos 

wanted t irchase a econd kilo 

of heroin of the same quality as the first package. Ramos 
then met with Boutureira and told him that the buyers 


f the first kilo wanted anothe Boutureira, in turn, 


tacted Aguiluz and told him of the proposed second sale 


and that Boutureira planned this time to place the kilo 


in a locker in the subway station at Fourteenth Street 


and Eighth Avenue.* 


Aguiluz, N a an aly followed Bouturei 

‘ ind wat t the nareotics in the locker. 
Daly and Novoa then kept watch on the locker, while 
Aguiluz followed Boutureira to the Cafe. When Bot 
reira arrived at the Cafe Madrid and Ramos told 
that the proposed purchasers had not produced the 
1ired cash, the transaction was rearranged for 
following day. (Tr. 193-94, 386-87, 491-93). 


following day, Boutureira again went to the 


Cafe Madrid to meet with Ramos. Papadakis and 


Possas were present -amos told Boutureira that the 
proposed purchasers were short $1,000, but that he would 
accept the responsibility for making it up after the kilo 
was delivered. Boutureira then gave Ramos the location 
of the heroin and the kev to the subway locker. Ramos 


and Aguiluz were already aware f Bouturei 

id sale, having heard a tape of a telephone 
sale which Boutureira had made from a 
Madrid The three detectives had pre 
wiretap on that telephone (Tr. 191-94 
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transmitted the information and key to Papadakis who 
left the Cafe. A short time later, when Papadakis called 
the Cafe and spoke with Possas, Possas told Ramos that 
everything was all right and handed him the cash. Ramos 
gave the money to Boutureira who, in turn, paid Ramos 


t 
his $500 commission. Boutureira then left the Cafe and 


sought, unsuccessfully, to locate Daly, Nova and Aguiluz. 
He took the money to an apartment at 509 East oth Street 


and hid it beneath a bed. «Tr. 7-89, 493-95).* 


2. The sale of one kilogram of stclen heroin to 
Joaquin Nieves. 


Within a week to ten days of the second sale of heroin 
to Papadakis, Ramos arranged for the sale of the third 
kilo of heroin to Joaquin Nieves, a patron of the Cafe 
Madrid known to Ramos as a naresties dealer. Ramos 
told Nieves that the naveoties were availeble on short 


* Papadakis ned Ramos tne next day to say mat 
omething was ng and he had to speak with m. Papadakis 
later met Ram and complained that the second kilo of narcotics 
did not match the quality of the sample he hi been shown 
Ramos then contacted Boutureira and persuaded him to meet 
with Papadakis at the Cafe Madrid to discuss the problem. 
Papadakis arrived at the Cafe with an unidentified man, When 
Boutureira appeared, Ramos introduced him; the unidentified 
man was stated by Ramos to be Papadakis’ boss Papadakis and 
his boss demanded that their purchase be re scinded on the 
grounds that the narcotics had been “cut”. Boutureira said that 
the kilo could not have been tampered with since only he had 
handled the package. The unidentified man then acc ised Papa- 
dan.» of cutting the heroin. He also gave Boutureira his tele- 
phone number and said that in the future he should deal directly 
wit im. (Tr. 389-92, 495-96 

Thereafter, Boutureira met Papadakis on numerous occasions 
at the Cafe Madrid. Papadakis repeatedly asked to buy narcotics 
directly from Boutureira, but Boutureira declined to accept the 


offers. (Tr. 496 
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notice and that Nieves should set up the purchase. The 
transaction was scheduled for the following day. (Tr. 
392-94). 


Nieves came to the Cafe Madrid the next day with 
a paper bag containing the purchase money. Ramos called 
Joutureira to inform him of the arrangements he had 
made and that the buyer was present with the money. 
Boutureira pretested the lack of advance notice and tried 
unsuccessfully to contact Aguiluz. Routureira neverthe- 
less decided to go through with the transaction. (Tr. 394- 
95, 497). 


Upon obtaining the third kilo of heroin from the base- 
ment of the Club Espana, Boutureira placed it under 
the seat of his car which he parked in front of the Cafe 
Madrid. Boutureira entered the Madrid and ascertained 
from Ramos that Nieves had turned over the cash. Nieves 
was sitting at the bar. Routureira then communicated 
the location of the kilo to Nieves who immediately went 
to the car, removed the kilo and placed it inside a folded 
newspaper under his arm. Upon learning from ° ieves 
that the heroin had been received, Ramos handed Lvutu- 
reira the $12,000 which Nieves had previously given him, 
together with the additional $1000 owed by Ramos as a 
-esult of the second Vapadakis transaction. Ramos re- 
ceived his customary $500 commission from Boutureira. 
(Tr. 395-97, 497-99). 


After going to the 509 East 5th Street apartment 
and consolidating the $13,900 received from Ramos with 
the $11,000 from the second Papadakis sale, Boutureira 
divided the $24,000 in narcotics proceeds into four $6000 
shares. He then met with Daly, Novoa and Aguiluz in 
front of the Maritime Union on 13th Street between Sixth 
and Seventh Avenues and gave each of them an envelope 
containing a $6000 share; Boutureira kept the remain- 
ing share as his own. (Tr. 195-96, 499-99A, 508-09). 


3. Thes 2s of two kilograms of stolen cocaine 
to Lorenzo Cancio. 


On or about June 22, 1970, lv after the sale of 
the third kilo of heroin t Nie\ ss, Ramos introduced 
Boutureira to Lorenzo Cancio, a convicted ‘narcotics 
dealer then recently released from prison, who patronized 
the Cafe Madrid. Cancio had previously told Ramos that 
he was trving to “get back in the business again’, but 
that he had no money to purchase narcoties; Ramos had 
tried unsuccessfully to persuade Boutureira to supply 
him with narcotics prior to any payment. At the meet- 
ing, Cancio offered to give Boutureira a new car and 
$1000 in exchange for one-half kilo of cocaine “on consign- 
ment.” Boutureira agreed to furnish the half kilo and 
later delivered it to Ramos who, in turn, gave it to Can- 
cio. About three days later, Cunecio gave Ramos $4500 
which Ramos turned over to Boutureira in payment for 
the half kilo. Boutureira then paid Ramos a $250 eom- 
mission. (Tr. 397-99, 509-11). 


Thereafter, Boutureira began to deal directly with 
Cancio. The two met in the Cafe Madrid and Boutureira 
agreed to sell Cancio another half kilo of cocaine out of 
the remaining stolen drugs secreted in the Club Espana 
basement. Boutureira in tact delivered cocaine to Cancio, 
but upon his return to the basement realized that he had 
given him a full kilo by mistake. When Boutureira again 
met Cancio at the Cafe, Cancio himself brought up the 
error. Boutureira then decided to give Cancio the last 
remaining half kilo of cocaine to sell. Over a period of 
time, Cancio returned to Boutureira a total of about 
$18,000—ineluding the $4500 received from Ramos—for 
the two kilos of cocaine. 


After dividing the $18,000 into four $4500 shares, 
Boutureira met with Novoa and Aguiluz and gave them 
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each $4500. Aguiluz was given an additional $4500 for 
Daly as Daly's share of the proceeds of the cocaine sales to 
Cancio. (Tr. 195-96, 511-16).° 


E. Daly’s flight from justice. 


On February 12, 1974, Daly arrived at the Shannon 
Airport in Ireland. (Tr. 861-62). On February 14, 
1974, Aguiluz was arrested on perjury charges by a mem- 
ber of the Drug Enforcement Administration and mem- 
bers of the New York City Police Department. About 
two weeks prior to that arrest, he had received a tele- 
phone call from either Daly or Novoa informing him that 
in the following two weeks there would be arrests and 
indictments handed down with respect to “people that 


, 


were very close to us.” (Tr. 213-14). 


On December 22, 1974 at approximately 9 p.m., De- 
tective Sergeant Michael Atkins and Detective Constable 
John Bennie of the Metropolitan Pelice Department 
visited Peter Daly at the Huyton Police Station, outside 
of Liverpool, England. Atkins told Daly that he was in 
possession of a warrant issued on behalf of American 
authorities in connection with drug offenses in New 
York. Atkins read the warrant to Daly and ‘autioned 
him that he was not required to say anything and that 
anything he did say could be put in writing and might 
be used in evidence. Daly replied that he did not want to 
say anything at that stage. Atkins explained that Daly 
would be detained at the police station overnight and 
taken to London the following morning. (Tr. 739-41). 


On July 6, 1970, upon his return from a vacation, Daly 
and Novoa spoke with Aguiluz at SIU headquarters. Daly told 
Aguiliz that he had fo ind an apartment in Brooklyn belonging to 
Risso, had entered that apartment with the help of a janitor, 
and had found $5,000. Daly told Aguiluz that he would receive 
one-third of that money; Daly and Novoa told Aguiluz that they 
had already taken their one-third shares. (Tr. 197-98). 


Atkins 
including 
Daly's ante 
“Large st se] 
history. 100 kilo 


emphasis added 


und Bennie went 

tody ot Daly and 
proceeded to tne AVerpoo allway Station where the 
three boarded a trai ) } triy to London During 
the course of the train ride, Daly inquired of the British 
officers concerning legal representation and extradition 
procedures. The officers told him that legal aid was 
available, depending upon Daly's financial condition, upon 


application to a magistrate. Daly stated that he received 


a disability pension of 89000 and had about 15,000 pounds 


in a bank in Ireland. The officers testified that 15,000 
pounds had an approximate value of $34,000 at the time. 
(Tr. 746-49, 784-88). 


Daly then admitted to Atkins and Bennie certain of 
te facts with respect to the charges against him. Daly 
told the officers that he had been working with Novoa 
“keeping observations” in New York; that they had seen 
a car with Florida license plates and become suspicious; 
that they had followed the vehicle out of their police dis- 
trict; and that they had found a quantity of drugs. At- 
kins asked what quantity of narcotics Daly and Novoa had 
found. Daly replied, “105 kilograms.” ‘Tr. 749, 788-90). 


Detective Bennie asked Daly if he knew Stefania, 
Aguiluz, Charles Wooster and John Egan;* Daly an- 


Detective Bennie had obtained these names from a cuble- 
which had been used to apply for the provisional warrant 


* the arrest of Daly in England Er. #91 


all four were members of 
New y Uy Police De- 

inued that he hi received a lett 
and knew that Novoa was “doing 

he could only assume that Agul 
it” and that Aguiluz had been 

‘concerning the matters on whick 

Daly was facing extradition. «Tr. 750-53, 790-92). 


Atkins told Daly that he found it strange that Daly 
would come to England knowing t he could be ar- 
rested. Daly stated that he knew that the New York 
City Police Department was after him and the Mexican 
border would be under surveillance; that he had therefore 
flown to Ireland; and that his reason for coming to Eng- 
land was concern over the situation of a sister whom 
he had not seen for 18 years. Daly asked the British 


officers how much they knew about the charges pending 
against him. Detective Bennie answered by reading a 


resume of the indictment. Daly responded with a state- 
ment to the effect that, “{t|]hey must want me pretts 
badly. I don’t want to go back to New York; I should 
have stayed in Ireland.” (Tr. 753-54, 792-93'.* 


When their train reached London, Detectives Atkins 
and Bennie brought Daly to the Bowes Street Police 
Station where Daly was formally charged. Daly was 
again cautioned that he did not have to sa) anything; 
Daly made no reply. Daly was then taken to the Bowes 


“Subsequent to Daly’s oral statement to Bennie and Atkins, 
the officers prepared notes and a written “statement of witness” 
etting forth Daly’s oral statements. That written statement 
was presented by the Director of Public Prosecutions to Daiy's 
solicitor prior to his extradition hearing. Daly did not attempt 
to controvert the written statement at that hearing Tr. 761-67, 
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magistrat 


gave reasons for oppostt he granting of bail, including 
the fact hat the offenses charged avains Daly were 
serious and that, because Daly had been born in Treland 
he was entitled to dual nationality and could therefore 
obtain Irish documents and leave England. During the 
course of a conversation with the magistrate, Daly told 
the magistrate that he Daly: would go back to Treland 
The magistrate then remanded Daly into custody, ‘Tr. 


8-59, T94-95 
The Defense Case 


A. Daly’s direct testimony. 


Daly testitied on direct examination that he had been 
a member of the SIU and worked as a partner with Novoa 
and Aguiluz at the time of the April 14, 1970 arrests 
of Gonzalez, Mulas, Arraya and Risso. He also stated 
that Stefania had been his supervisor. (Tr. 809-11 


Daly admitted to “remember|ing| vaguely” the facts 
surrounding the above arrests: he recalled that he and 
Aguiluz had gone to a 19th Street apartment on the morn- 
ing of April 15 and that at some point Detective Kid had 
arrived; and he further reealled that packages, presum- 
ably containing narcotics, had been found in the apart- 
ment. ‘Tr. 811-12, S16) 


Daly denied, however, that he suggested to Aguiluz 
that they take some of the packages for “flaking” pur- 
poses and that there was any agreement with Aguiluz 
to take any of the nareetics from the apartment. Daly 
also denied any recollection of having taken narcotics 
from the apartment and having placed them in the trunk 


of his car. He denied ever having taken narcotics for his 


Aguiluz 
] 


lh proceeds oO narecoties 


not know if such a meeting took 


tur? 
1 derpoct 


W “us 


that 
ugreement to ni 
April 15, that 
admitted that he worked 
Novoa and Aguiluz; thé 
together 
that 


inal 


Daly stated 
tea! 


but 


team to work 


and he h 


in 
Daly also said 


a row, 


th 
did 
Gor 


stealing narcotics Wi 


Daly 


happened, 
against him by the 


if the events occurred. 


contro ted 


When 


LWoO-pare } 


1, ——e 
mwnaw ritten 


he 


“round 


alt hough 
Novoa and Aguiluz, 
net 


ernment: he 


with 


document 


admitted that 


a New York 
215.000 and 


eturns he 


married and had 


or may not have made an 


reotics with Novoa and Aguiluz on 


He 


with 


just did not remember 


very as a team 


at it Was not unusual for that 


for 
with 


the clock many dé 
his fi 
recollection of 
it could have 


adduced 


ivs 
fe. 


trusted them 
he had 


ad 


no 


the 


just did not remembe 


deny testimony 


Tr. 820-37). 
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Atkins 


Daly testified 


, 
the 


Exhibit 
Det 


Government 


eclive 


which 


had taken from Daly's person in England 
that he did not recall writing the document, but recognized 


handwrit 


did n 


simple 
contrast, 
per kilogra 


got | an 


I am under 


April 
with 


have 


Daly 


he had eve: 
that he «li 
Mulas, 
of their arrests. Tr, 


zalez, 


On the 
land, Daly 
Novoa or 
there wert 


lappened 


“flaked anvone 


topie of fn . ry 12, 
tated that | did not recall 
Aguiluz about two weeks 


indictments coming down 


He added 
officers that he 
Indeed, 


made 


and cocaine 


tements 


is by 2.2 pounds 
I haven't 


do it 
i the pressure 


remembered meeting Sheridan, 
build- 


apartment 
the morning of 
the apartmen 
too, could 
1 


had no reeollection of 


whether 
\ore specifically he stated 


Gon 
time 


remember whether he had flaked 
Arraya and Risso with a gun at the 
856-60: GX 2). 


1974 arrival in Ire- 
having telephoned 
hefore to say that 

Too, he testified 


that he did not remember telling the British officers that 
he went to Ireland because he knew the Government Was 
looking for him and surveilling the Mexican border 


ARGUMENT 


At the outset, it is necessary to comment briefly on 


Daly's statement at the beginning f his brief * ‘at page 


> I 


8, that. while the evidence in this case was “necessarily 


simiiar” to that adduced in the Papadakis case, supra- 
which resulted in the conviction of Novoa and Papadakis 

there wore sufficient “differences” in the testimony and 
proct mn this case to provide “a new framework in which 
to vonsider and review Daly's convictions.” 


There were most certainl) “differences” in the proof 
in the instant case, but Daly's brief utterly fails to ac- 
knowledge them. Daly contends that the primary wit- 
nesses against him were Aguiluz, Boutureira and Ramos** 

each of whom testified at the Papadakis trial and 
then seeks to attempt to discredit those witnesses. Al- 
though Daly concedes that “some corroboration” of these 
witnesses was provided by other Government witnesses 

Sergeant Stefania, Detective Kid, and Sheridan i Brief 
at page 4)—Daly has grossly understated their respec: 
tive contributions to the case against him. But more 
significantly. Daly has totally neglected the testimony of 
the British officers, Atkins and Bennie, who testified to 


Brief” refers to the Appellants Rrief on Appeal; “App 
Appellant's Appendix 
y statement defense coursel are ied «that 
reira’s testimony at trial w ild be in further 
te btain lenient tf nent with respert 
n connection with the 100 kilo” case by 
Daly Tr. 70-7) 


»case against 


him distinguishable from that against Papadakis and 


Novoa ut ; rrect and what disingenuous 
reasons ‘o lv had to overcome t ly » detailed 
narrations of hi S| \ ruil route 
and Ramos, and the ¢l orroborati if that testimony 
provided by Stefania, |. Sheridan an in, but also 
the overwhelming vid f guilt supplied by his flight 
from justice, the 

oral admissions of 


own creation of the 


POINT | 


The prosecution of the defendant was properly 
conducted. 


Daly argues that t} a’ improperly bol- 
stered the credibility f i Witnesses by linking 
their believability to U of the Government, 
and tb ail t ollow the clea lings of the trial 


court with reference to the ibilitv of similar ac 


evidence These argument premised upon Daly's 


strained inte! pretation of remarks made by the prosecutor 


in summation and based in large part on unfortunate 


distortions of the record, are entirely meritless. 


A. There was no unfair bolstering by the Gov- 
ernmeni of its witnesses. 


begins his argument, th the prosecutor 
imimation '" merly bolstered the credibility of cet 
tain Government witnesses, by impugning the motives of 
the prosecutor.*. The motive which Daly conjures up 


emarks are italicized in the portions of 
‘s summation, which follow. The remarks are set 
illy here to better place them in context 
“And then I think the most important thing to let him 
in. he said this is a case about a conspiracy between 
z and Boutureira to obtain leniency for their der- 
; by passing this off to Daly. That is an outrageous 
Jut let him explain it to you, because if 
and Boutureira are conspirators, the government 
~conspirator, because we put them on the 
ind if you believe for one minute that we made 
ry, put on witnesses and conjured up the ¢« 
nvict this defendant, then when the 
ng you the lau you don't have to get 
’* have to deliberate for two seconds mut af you 
lig that you just sit right there and I Madam 
Forclady get up and say, “We find him not guilty, hecause 
you in the beginning the government wants a fatr 
trial for him and for the public, nothing more, nothing 
lesa 
You might alao consider in this regard hou ja con 
epiracy 8 there, you will recall that Boutureira and Ramos 
ere sentenced by a Judge in this court Is he supposed- 
a co-conspirator alac? la he supp sed to be in on thia, 
af 
There are a few other things you should ask him to 
iy adies and gentlemen, but we will move along, 


want to review the facts. That is what is im 
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, 1 re 
g pes 


is that he uttered these 
ie had no other 

Brief at 13 This 

is characteristic of the 
the 


n confronted with 


corroboration 


guilt. Daly chooses 


Sheridan; Stefania; 


evidence suppli 


i 


defense claim that there 
suggested that the Gov- 


n a conspiracy to frame 


was part of the defense stra- 


+ 


to argue tha 

to be blatant perjurers 

to frame Daly in erder to obtain leniency 

aimed at tarring the Govern- 

’ perjury—left a good 

of room for the jury to consider whether the Gov- 
ty to this alleged conspiracy. 
in this setting, fair reply 


ernment had become a 
The prosecutor's response Was, 


to an argument suggested by the defense. 


stutement, defense counsel told the 


they would, at the trial, have the opportunity 


Opening 


f talk, an awful { 


Herwitz about Aguiluz b 
4 | nt t? ’ 
He told us what he 
denies it and nobody 
And if the government 
that thought, then we sort 


995-97 


statements Daly made in Britain alone 
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to determine “whether or not what th case is or is n 


all about is a true conspiracy by Aguilus and Boutureira 


to obtain leniency for their derelictions by passing it off 


, 


on to Detective Daly.’ (Tr. 71) ‘emphasis added). 
Thereafter, chis avenue was pursued by the defense, both 
during the examination of Witnesses and during defense 
summation. For example, on cross-examination of Agui- 
luz, counsel asked: “After you agreed to join the United 
States Government, as you put it, in this anti-corruption 
drive, did you get your brother-in-law to join with you in 
the project?” «Tr. 521). Clearly counsei was setting the 
stage for the argument he was to make in his summation. 


In summatic. to the jury, defense counsel argued (Tr. 
948-919, $50, 955, 962): 


“Even Mr. Jaffe [the Assistant United States 


Attorney| couldn’t swallow Mr. Aguiluz’ explan- 
ation of why he is telling the truth. It was ex- 
plained to him, said Mr. Aguilt, by Mr. Higgins, 
| Assistant United States Attorney| that they were 
going to engage in a fight against corruption. And 
Mr. Aguiluz embraced the cause. I guess you 
would say ‘He got religion.’ He wants to join 
the fight against corrupticn. That is why he is 
here; that is the reason he is here. 


Well, he swore to that in this case. If you 
believe that, then you believe Aguiluz and his testi- 
mony in this case. 


* * - * 2 


... Do you belie that Mr. Aguiluz is testifying 
here for any reason other than to build up the 
record so that when he comes before whatever 
Judge he comes before for sentence, the United 
States Attorney can advise that Judge of the num- 
ber of cases that Aguiluz testifie? ia and the dis- 
position of those cases? 
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I would assuine that he would believe that the 
number of convictions are the notches on his gun 
would help Mr. Aguiluz 


* . o . * 


I read in the papers that because of the ptt 
situation in New York City several hundreds ¢ 
thousands of police officers are being laid off to 
save money. These aparently do not include Mr. 
Aguiluz. Mr. Aguiluz, who has been a shame and 
a disgrace to lew enforcement in this city and this 
country; who has been a shame and a disgrace 
to the Police Department of the City of New York, 
+; a policeman receiving——what did he say, 19,000 
a year? Something like that. If I called a wit- 
ness. if it was a defense witness, and it was 
brought out I had that defense witness on my 
payroll and I was giving him $19,000 a year, 
you wouldn't believe him. You would say, ‘Those 
criminal lawyers; they are bribing witnesses. 


Is Aguiluz a police offierr because the Police 
Con missioner wants him to continue to be a 
police officer, or did Aguiluz insist ‘I am not going 
to elo you unless I continue as a police officer 
and my pension rights are saved and protected.’ 


Aguiluz called the shots. No one would give 
him a gift of that. And that was a condition, 
obviously. 


- + * * . 


Boutureira got consideration on the sentence 
that was given to him for another reason—that is 
in this record—that he is telling the story he told 
nere. 


Now, did he and Aguiluz have the opportunity 
to make this up. As I recall, it wasn’t for three 


weeks after Aguiluz was arrested that Mr. Bou- 
tureria testified before the grand jury, I think 
on March 7. And I think that testimony was 
given within days or a day after he was intro- 
duced to an Assistant District Attorney in this 
district—I have forgotten whether it was Mr. 
Guiliani—and Mr. Puccio of the Eastern Dis- 
trict.” * 


Thus, had there been any doubt in the juror’s minds, 
defense counsel’s summation cemented the link between 
the Government and the alleged “conspiracy ... to obtain 
leniency” for Aguiluz and Boutureira. 


Defense counsel continued in this vein when he dealt 
with the personal character of the Government’s wit- 
nesses. In this summation defense counsel called Aguiluz 
“a perjurer, an admitted perjurer, a hundred per cent 
perjurer .. .” (Tr. 951); described him as “a man on 
whose ‘estimony Mr. Daly may be convicted and he would 


not tell the truth for a million dollars” (Tr. 953); ar- 
gued, “. . . this trio, Aguiluz, Ramos, Boutureira, per- 
jurers and suborners of perjury, they are the heart of 
the government’s case.” (Tr. 959). Counsel then em- 
bellished his conspiracy theory: “It is not a difficult 
story to concoct. All Boutureira and Ramos and Agui- 
luz have to say is tell the truth about some transaction 
where Aguiluz himself alone was involved, and merely 


* These ren.arks followed a denial by defense counsel at the 
opening of his summation that he was claiming “that Mr. 
Jaffe or his associates have done anything in this case that was 
not a hundred per cent above board...” (Tr. 943) (But see 
Tr. 960). However, the clear implication of defense counsel’s 
remarks wis that Aguiluz was :. perjurer who was not even 
believed by Government counsel and that improper inducements 
had been given to Aguiluz by the vernment to “purchase” his 
testimony. In short, the disclaime: of defense counsel was ac- 
companied by numerous suggestions of Governmental misconduct. 
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say Novoa and Daly were there It’s easy. And for 
professional liars it's simple. They are not held back 
by any compunctions.” (Tr. 963). 


Of course, the arguments that these witnesses were 
such blatant and well-rehearsed liars carried with it the 
clear suggestion—whether intended or not—that what 
was so plain to the defense must also have been equally 
obvious to the Government. Confronted with a defense 
strategy of labeling so many of the Government’s wit- 
nesses as blatant perjurers, the prosecutor can hardly 
be faulted for arguing that, if the jurors believed the 
Government was part and parcel of any alleged frameup, 
Daly should be promptly acquitted.” 


Indeed, Daly concedes ‘Brief at 9} that even other- 
wise objectionable remarks from a prosecutor can be jus- 
tified in response to remarks of defense counsel. See 
United States v. Tramunti, 513 F.2d 1087 (2d Cir. 
1975); United States V. Santana, 485 F.2d 365 (2a Cir. 
1973): United States v. Brawer, 482 F.2d 117 (2d Cir.), 
cert. denied, 419 U.S. 1051 (1974); United States 
y. LaSorsa, 480 F.2d 822 ‘2d Cir. 1973), cert. denied, 
414 U.S. 855 (1973); United States v. Benter, 457 F.2d 
1174 (2d Cir. 1972). Here, defense counsel in his open- 
ing and throughout the trial surely opened the door 
to the response made by the prosecutor. 


In this regard, United States V. Santana, supra, fully 
disposes of Daly’s argument. There, defense counsel 
claimed thet a co-defendant, Aviles, indicted but not on 
trial, had “framed” Santana. The Court found the “‘ob- 
vious implication” of counsel’s statement to be that Aviles 
had received “preferential treatment—and perhaps even 
amnesty——from the prosecution for his part in trapping 


Defense counsel argued: ".. there are certain words that 
are used in our profession The word ‘cooperate’ never means 
testify for the defendant. The word ‘cooperate’ only means 
testify for the government That's the parlance; that’s what it 
means. If you are unable to or unwilling to testify for the govern- 
ment, you are unwilling to ‘cooperate’.”” (Tr. 960). 


“4 


Santana.” /d, at 370. The Assistant United States At- 

torney in summation there replied: 
“He |Aviles| was indicted. So if all that is a big 
setup, it means the United States Attorne:'s office 
is also participating in it. We are going around 
indicting people who we know didn’t have _.y- 
thing to do with it, to put up a front for you, 
which, of course, would be unethical and illegal. 
We don’t know about that.” 


The Court held: 


“While unduly rhetorical, this comment was not 


so unfair an answer as to call for reversel, par- 


ticularly in the absence of objection.” Jd. (citation 
omitted. } 


See also United States v. Benter, supra. The prosecutor's 
remarks here, which do not approach those made in 
Santana, ‘even if otherwise objectionables were fully 
justified as a response to the “conspiracy ... to obtain 
leniency” argument of defense counsel. 

Not content to argue the improprieties of the re- 
marks actually delivered by the prosecutor-—for the quit 
obvious reason that the remarks as delivered were un- 
objectionable-—Daly seeks to recast them by arguing 
that the prosecutor told the jury (a) that “finding the 
Government witnesses lied entails finding that the Gov- 
ernment is a liar” ‘Brief at 10); (b) that “in order to 
find the Government's witnesses were liars, it Was neces- 
sary to find that a . cited States Judge was party to 
those lies” ‘(Brief at 10-11); ‘¢) “Don’t fret about 
these people who have been known to lie . . . I believ> 
them, the United States Government believes them, and 
a Judge believes them” (Brief at 11); and (di “lwle 
believed them, so should you.” (Brief at 11-12). 


The record clearly establishes that these “arguments”, 
as the defendant phrases them, were, in fact, never made 
to the jury. The prosecntor never, as Daly argues, per- 
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sonally vouched for the witnesses. Nor did he argue 
that the Government knew its witnesses to be truthful 


or that the witnesses’ credibility was in any way aug- 


mented because they were testifying for the Government. 
On the contrary, the prosecutor cautioned the jurors that 
some of the Government witnesses were part of a cesspool 
of crime and that they alone could determine the wit- 
nesses’ credibility. «Tr. 55, 995). Furthermore, the 
prosecutor twice advised the jury in summation that their 
decision should be based on their own recullection of the 
facts, not on what the prosecutor might say to them. 
‘Tr. 914, 1018). In addition, the prosecutor did not, as 
Daly sugge:ts, advise the jurors that, if the Government 
Was not part of a conspiracy to frame these witnesses, 
the testimony of the Government witnesses should be be- 
lieved. He simply argued the converse that, if the jury 
found that a “conspiracy ... tc obtain leniency” existed 
of which the Government ana sentencing judges were a 
part, the defendant should be immediately acquitted.* 


* The cases on which waty relies are completery + anposite 
In United States v. Brawer, 482 F.2d 117, 183 (2d Cis. 1972 
the prosecutor stated: “The orly way you [the jury an dis 
believe that evidence {[Gcvernment Exhibit 17] is if you thin! 
that I sat down this week and started wr'ting it out.” Here the 
prosecutor made no sucn affirmative statement to the jury of 
terms or conditions under which it must believe tne Governr t's 
witnesses; he made only the converse statement, that if the jury 
found a “conspiracy” to exist, it should acquit. 

Similarly, in United States v. Briggs, 457 F.2d 908, 912 (2d 
Cir. 1972), cert. denied, 409 U.S. 986 (1972', aiso relied on by 
Daly, the prosecutor stated, “I believe these agents, I nave no 
doubts in my mind.” No such direct pledge of the prosecutor's 
or the Government's credibility was made here Indeed, unlike 
Briggs or Brawrr, the prosecutor here repeatedly called the 
jury's attention to the questionable character of the Government's 
witnesses and reminded the jury to decide the case on its per- 
ception and recollection of the eviderce, not on his remarks. (Tr 


Footnote continued on following page] 


Indeed, de- 
fense counsel below comme! the Government's summa- 
tion rr. 942 
States Vv. Secony-V 310 U.S. 150, 238-39 
1940), * unsel for the defense cannot as a rule re- 
main silent after a verdict has been returned 
seize for the { tim ‘point that the comments to 
the jury were improper or prejudicial.” See also United 
States V. Perez, 426 F.2d 1073, 1081 412d Cir. 1970), 
aff'd, 402 U.S. 146 11971 When defense counsel ob- 
jects to an argument neither during nor after summa- 
tion, ‘ an appellate court will reverse only if the 
summation was so ‘extremely inflammatory and _ preju- 


dicial’ . . that allowing the verdict to stand would 


‘seriously affect the fairness, integrity or public reputa- 


tion of judicia! proceedings’ citations omitted|.” United 
States Vv. Briggs, 457 F.2d 908, 912 (2d Cir.). cert. 


denied, 409 U.S. 986 (1972). This is plainly not such 
a Case. 


914, 995, 1018 Nonetheless, even in Briggs, the Court held that 
the eleven instances of asserted|y improper remarks by the 
prosecutor were “on many of the points legitimate argument 
and that, on others, the degree of departure from proper norms 
has been considerably exaggerated.” 457 F.2d at 912. Thus. the 

Briggs court affirmed the conviction below 
Again, in United States ¥v Puco, 436 F.2d 761, 762 (2d Cir. 
1971), cert. denied, 414 U.S. 844 (1973), the prosecutor had 
begun questions to a co-defendant concerning a post-arrest out- 
of-court statement with “Did you tell me "or “Do you 
recall me asking you " The co-deferdant agreed to certain 
of these “questions,” but denied those involving Puco. No equiva- 
lent tactic of the prosecutor in injecting his credibility is sug- 
ehall 


a by summation remarks challenged here. 
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Finally, given the overwhelming evidence of guilt and 
the corroboration offered to the jury, any error engendered 
by these passing remarks of the prosecutor was clearly 
harmless Nee United States V DeAli sandre, 361 F «| 
694. 697 (2d Cir. 1966:, cert. denied, 3845 U.S. 842 
(1966 nited States Vv. Bowen, 500 F.2d 41 (6th Cir 
1974:'. cert. denied, 419 U.S. 1003 (1974); United States 
Vv. Bettenhausen, 499 F.2d 1222 (19th Cir. 1974); United 
States Vv. Chrisco, 493 F.2d 232 (8th Cir. 1974), cert. 
denied. 419 U.S. 847 (19741): United States v. Trutenko 
d 678 (7th Cir. 1973): United States v. Bivona, 
1 442 (2d Cir. 1973). cert. denied, 416 U.S. 956 
(1973:: Sat: v. Mancusi, 414 F.2d 90 (2d Cir. 1969 
For there was abundant evidence presented to the jury to 
convict the defendant whoily apart from the testimony 
of Aguiluz and Boutureira. As the prosecutor argued 
in summation ‘Tr. 934-36, 1017), a substantial basis for 
conviction was presented in the testimony of the defend- 
ant himself, both from tre stand at trial and in state- 
ments given to the British police. 


”» 
») 
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B. The Government did not mislead the Court nor 
fail to adhere to the Court’s rulings on the ad- 
missibility of evidence. 


Virtually ignoring the record, Daly contends that the 
prosecutor intentionally and deliberately “misled and 
failed to follow the rulings of the Court with reference 
to the admissibility of evidence of other [similar] acts 
of the defendant”. (Brief at 13). In support of this 
argument Daly cites this Court to but a single page of 
the .rial transcript.* What Daly and his counsel con- 
veniently choose to ignore are those pages of the trial 


The only passage cited is that portion of the transcript 
where Judge Wyatt said, “I think I am going to be cautious and 
exclude the sharing of money.” (Tr. 22, App. 42a). 


urgu- 
ment is prepost al M e trial judge’s 
rulings prio pening statements, to which he adhered 
during the Government’ “ase, that he \ permit 
the Government to prove that Daly and others had agreed 


£1) 50.000 throw: } 1 400-} "” arrest Tr 


evervthing leading up to 


apartment, and that in- 
cludes the New Jersey : st and the police station activi- 
ties, and so forth’ *y, 16): and that he would allow tes- 
timony cone yy th CUSSIOI f Nicholas Lamattina, 
a detective assignes o tt ‘irs « wt, and Aguiluz, 
Novoa and Dal; ia ting the four defendants ar- 
rested by them (Tr. 20 1+, including the $5,000 in good 
faith money which was | ‘. 17). Further, the 
Court had state hat, if the “seizures of money were 
connected to narcotics, th \ would be admissible” TP. 
Oe Cleut ly he Government's ¢ nye which no 


objection was made—was proper. 


Secondly, Daly argues that the prosecutor deliberately 
misied Judge Wyatt by misrepresenting the Government's 
evidence in connection with the ‘ airport case.” In making 
this argument, Daly contends that there was no evidence 
to show Daly in possession of narcotics “and the Govern- 
ment knew this”. ‘Brief at 15-17). A review of the trial 
transcript shows that nothing couid be further form (he 
truth. 


At the close of the first day of trial the Governmen. 
requested a ruling from the Court concerning the “air- 
port case.” The Government told Judge Wyatt that in 
addition to Aguiluz, its proposed witness, Torres Tr. 
169) * was prepared to testify that he and others were 
arrested by Daly for possession of cocaine; that they were 
“flaked” by Daly; that Daly had put cocaine into a gar- 
bage can; that their money, approximately $200,000, was 
taken by Daly; and that when they demanded the return 
of their money, Daly said, “No money; cocaine” and 
showed them a package. (Tr. 166 67: 169-70). The Gov- 
ernment informed the Court that it had that testimony 
from three separate individuals, two of whom were pre- 
pared to testify. (Tr. 167-168). The Court indicated it 
would allow testimony concerning the incident, including 
testimony as to the purvose for which Daly was using 
the cocaine. ‘Tr. 167, 170, 174).*° 


The next day, prior to Aguiluz resuming his testi- 
mony, Judge Wyatt delivered a cautionary instruction 
to the jury dealing with similar act proof. (Tr. 205 
Aguiluz then testified, as the Government had represented 
he would, that on May 11, 1970, he, Daly, and Novoa 
were in front of the Holiday Inn on 57th Street,**° with 
three defendants in custody whe: Daly told him in 
Novoa’s presence “that in order to facilitate the arrest 
of these three defendants he had flaked them with a bag 
of narcotics at the airport, and to justify the fact that 


*Not Stefania, as Daly contends. ‘Brief at 10 

** The Court also commented that in its prior rulings exclud- 
ing sharing of money if unrelated to possession of narcotics, the 
Court had in mind an incident at the Hotel Taft that did not 
involve police officers stealing narcotics. (Tr. 168). 

*** At the same time Daly, Novoa and Aguiluz had arranged 
with Boutureira to bring a kilo from the stolen five kilograms, 
also to be used to plant on the defendants. (Tr. 201, 208-10, 
396-27, 476-78). Judge Wyatt had previously ruled, “I said you 
could) prove possessiun narcotics if related in point of 
time....” (Tr. 167; see also Tr. 170). 
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lack of time availabie to present the evidence. (Tr. 686-87 
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Lastly, Daly complains that the prosecutor's summa 
tion improperly included references to the “sell-out” of 
the “100-kilo” case for $150,000. | Brief at 18+. To support 
this argument, Daly relies on the fact that the Govern- 
ment Witness Lamattina was not permitted to testify 
(Tr. 550-54 rlowever, Daly fail ‘o apprise this Court 
that evidence concerning the sell-out” of the “100-kilo” 
case was specifically, permitted by Judge Wyatt during 
the testimony . A Tr. 200-204'." Aguiluz had 
testified that he, } and Nova were considering ex- 
culpating the nare-‘es offenders in ex hange for 
$150,000. | Tr. 199-204 Judge Wyatt excluded Lamat- 
tina's testimony ‘Tr. 552) because he found that Lamat- 
tina had not participated in, and wa’ not directly con- 
nected to, any of the narcotics transactions, but was 
involved only in the ‘sell-out.” ‘Tr. 552, 681-87'. Since 
Aguiluz’ testimony as to his, Daly’s and Nova’s agreement 
to the “seil-out” was relevant as part of the venture a” 
to show intent with resvect to the narcotics charges, 


the argument made in summation—and not objected to 
—was completely proper. 


The record, we submit, clearly reflects that the Gov- 
ernment carefully followed Judge Wyatt's rulings. But 
even if some error could be found, and even if proper 
objections had been taken, any error would be harmless 
in view of overwhelming evidence of guilt. 


The Court had earlier indicated it would allow such testi- 
money. (Tr. 16, 17, 21, 197-204). In fact, the Court well recognized 
that such evidence was before the jury and did not strike it 
(Tr. 870-72 
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does not establish incompetency nor require a competency 


hearing. 


Secondly, Daly's acts and statements both prior to 
trial and at the time of sentencing belie any suggestion of 
incompetency. Before his trial, Daly spoke clearly and 
rationally about his own medical situation. (Proceedings 
of May 13, 1975 at 19-21), and at sentencing Daly ren- 
dered an articulate and well organized plea for leniency 
Sentencing Minutes, at 8-10 


Thirdly, and most importantly, Daly's trial testimony 
demonstrated that his claims of memory deficiencies were 
an utter fabrication. Daly’s trial testimony makes it 
clear that his memory failures were most severe when 
he was asked about incriminating matters such as: his 
tuking narcotics in the “100-kilo” case and the sharing of 
money from the sale of those narcotics (Tr. 817-18, 836, 
852): his planting of a gun in the “100-kilo case” (Tr. 859- 
60); his testifying in connection with the “100-kilo case” 
before the State Investigation Commission (Tr. 832, 838) 
and the Knapp Commission ‘(T.. 838); his being charged 
by th» Police Department with misconduct in connection 
with the “100-kilo case” (Tr. 838) ; his committing perjury 
(Tr. 839, 842-45): and his giving of statements to the 
sritish constables. (Tr. 845, 860-61, 865). Thus, the 
record reflects the following testimony by Daly (Tr. 
861 

“Q. I take it, sir, that your testimony is with 
regard to anything testified to here in this court- 
room by Aguiluz as to his acts, or Boutureira and 
his acts, by Stefania and his acts, you have no 
recollection of participating with any of those 
people in any of those acts, is that right? A. That 
is a good summation, yes.” 


At the same time that Daly was having difficulty re- 
membering matters that might be harmful to his case, he 
had no difficulty in recalling facts concerning his family 


Ad 


background, police experience and other matters. His re- 
markably selective memory also permitted him to testify 


.Y 
that he had “never” suggested to Aguiluz that they take 


narcoties trom the *]00-kilo case” (Tr. 8161; that he had 


“never” taken narcotics for his own purposes while h 
the Police Department ; S17); that he “never in 
unybody in the context that is there” (Tr. 856); and uw 


he “wouldn't” plant a gun on anybody. | Tr. 860). 


In the context of Daly’s testimony, the prosecutor's 
remark concerning 2 competency hearing | Tr. 812) was 


plainly nothing more than a protest against the defend- 


ant’s manner of testifying, 1 


1 
tr 


her than a statement that 
the prosecutor saw any reasonable basis in fact to ques- 
tion the defendant's competence. By his testimony, Daly 
clearly demonstrated that he was aware and in iul! 
command of his faculties ‘ial, and the pattern of his 
testimony uggests a ‘onsel sly selective forgetfu ness 
by the defendent as to yx nts. Accordingly, che 
Government subm) s that Jud. Myatt, who was never 
asket to conduct a competeney hearing. acted well within 
his diseretion in determining that there was no reason- 

} i competency examination. 
Hall, 528 F.2d 665. (2d Cir. 1975); 


2d 5 12a Cir. 19I2)5 


ut trial 

| am a 
Sheridan, “Did Mr. 
ft } 


ave 


45 


3. The fact that the defendant told a British 
magistrate at a bail hearing that if released he 
would return to Ireland. (Tr. 859). 


As to the kind of questions which counsel was given 
to ask, there is no evidence that this came from Daly. In 
fact the question was most probably from Mr. Schofieid. 
See p. 48 infra. With regard to Daly’s actions in 
England, it is utter speculation that some form of mental 
aberration caused him to ‘vrite the statement which he 
now cites as evidence of incompetence. If that were the 
case, all similar types of evidence—flight, false exculpa- 
tory statements and admissions of guilt—would have to 
be considered evidence of incompetence. Moreover, as 
Detective Inspector Atkins testified, the practice at least 
in some cases in England is for jailors to have defend- 
ants prepare such statements of their life history. (Tr. 
777'!. Also, the details of the written statement ‘(GX 
26'. evince no amnesia. To the contrary, they show a 
person possessed of considerable memory. Finally, there 
is not an iota of evidence in the record to suggest that 
when Daly told the British magistrate that he would re- 
turn to Ireland if released on bail, Daly was aware that a 
trip to Ireland would be construed by the magistrate as 
flight 


* Daly also relies upon the report of «a British doeter—never 
made part of the record below, and therefore improperly cited 
to this Court. which he reproduced at pages 30a-35a of his 
appendix This report is not addressed to Daly's competency 
and nothing contained in it remotely suggests that Daly weld 
be unable t inderstand the nature of the charges against him 

that he would be unable to assist in his own defense Indeed 
when the repert i read un wWhele, it yyests that the diagnosis 
f nnesin and certain organic mental defects” and “| plost 
head injurv cerebrovascular insufficiency” is based on notheng 
« than an interview with Daly at which time Daly was gicen 


perform” for the dector as he did for the 


46 
POINT Ill 


Daly received adequate and effective represen- 
tation at trial. 


Daly contends that he was not defended by the attor- 
ney of his choice and that Mr. Herwitz and Mr. Schofield 
inadequately represented him at trial, because they 
showed greater concern for their own professional reputa- 
tions than for the interests of their client. (Brief at 26 
This contention is merit’»ss. Indeed, at the conclusion 
of trial Judge Wyatt praised the efforts of defense coun- 
sel by saying, “. . . after many, many years of experi- 
ence both at the Bar and presiding in criminal trials, I 
want Mr. Daly to realize that so far as I can tell no one 
could have had better representation than Mr. Daly has 
had.” (Tr. 1060). 


Prior to trial, the Court became aware that Mr 
Schofield had previously represented Carl Aguiluz, a Gov- 
ernment witness. ‘Pre-trial Hearing, May 13, 1975 at 
10-11). The Government subsequently moved to dis- 
qualify Mr. Schofield on May 27, 1975, because of a pos- 


sible conflict between his representation of the defendant 


and his prior representation of Aguiluz, (Pre-trial Hear- 
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Wyatt then aske! -he defendant if he still wanted Mr. 
Schofield to be his lawyer, and the defendant repiied that 
he did. (/d. at 18 


Nonetheless, to afford Daly the greatest protection 
against a claim of breach of attorney-client privilege and 
tactical flexibility in the case, see United States v. Ar- 
medo-Sarmiento, 524 F.2d 591 (2d Cir. 1975), Mr. Scho- 
field, with the defendant’s consent, brought in Mr. Her- 
witz to try the case. Mr. Herwitz had “considerable 
familiarity with a great deal of the background of this 
case, having represented Lieutenant Egan [Daly’s su- 
perior officer| in three trials and having cross-examined 
Mr. Aguiluz and othe extensively.” (Tr. 7). Indeed, 
he had secured an acquittal of Lieutenant Egan in the 
Eastern District of New York and partial acquittals in 
the two cases against Egan tried in the Southern Dis- 
trict of New York.* As Mr. Herwitz stated in his open- 
ing. however, he and Mr. Schofield shared Daly’s repre- 
sentation. (Tr. 63 


Daly’s claim that ur. Schofield “withdrew” from the 
trial ‘Brief at 26) is simply untrue. Mr. Schofield did 
advise the Court that he might want to take the stand to 
rebut Auiluz’ testimony that he had paid a retainer to 
Mr. Schoftield’s firm and then declined to examine any 
witnesses or address the jury. ‘Tr. 298-302). However, 
Mr. Schotield remained at counsel table and continued to 
act as counsel. | Tr. 587, 591, 756). Moreover, the deci- 
ion to possibly take advantage of the chance to directly 
eontradict Aguiluz through Mr. Schofield’s testimony, 


even as to a minor point, was surely a tactical choice of 


ware Mr. Herwit2 


reading of the record in this case, par 
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the defense.” Finally, even if it could be dd that 
Mr. Schofield ia fact “withdrew” as coun fail to 
see how Daly suffered any prejudice sin continued 
to have the benefit of Mr. Herwitz’ able 1epresentation. 


Various specious attacks are also leveled at Mr. Her- 
witz’ representation. It is argued, for example, that 
Mr. Herwitz “committed a... aggrevious |sic] injustice 
to Daly by disassociating himself from the client in front 
of the jury” when he commented, during an examination 
of a Government witness, that “those are the kinds of 
questions I am asked to ask.” (Tr. 608). This remark 
is too cryptic to have any real meaning or any probable 
effect on the jury. Mr. Herwitz did not, as Daly im- 
plies, say that the question had been suggested by the 
defendant: the most likely interpretation of the remark 
would seem to be that the question had come from co- 
counsel Mr. Schofield, and Mr. Herwitz, as principal trial 
counsel, did not want the jury to believe he was delaying 
the trial. This was nothing more than the trial t: stie of 
an able lawyer 


“mitting 
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physician to determine the defendant's competency to 
stand trial had counsel been aware that the defendant 
‘was suffering from amnesia to the extent that he testi- 
fied to” (Tr. 852), Mr. Herwitz exp... red, “I am putting 
this on the record not because I ha e any indication that 
we have not acted properly, but for the future record 

* «Tr. 883; Defense Exhibit E, id.). Thus, contrary 
to Dal:’s argument here ‘ Brief at 29°. that trial counsel's 
remarks were self-serving, it is clear that Mr. Herwitz 
directed himself to the record, to give Daly the fullest pos- 
ibility of profiting from the tactic he had chosen in his 
testimony, i.¢., claiming amnesia. Similarly, Mr. Herwitz 
Was serving his client’s interests, and certainly not treat- 
ing him as » “hostile witness,” as Daly claims (Brief at 
29) when Mr. Herwitz reminded the witness, “Don’t 
volunteer.” «Tr. 812). 


In any event, the Government submits that Daly has 
failed to show that his representation at trial was “so 


woefully inadequate as to shock the conscience of the 
court and make the proceedings a faree and mockery of 
justice.” United States v. Badalmente, 507 F.2d 12 21 
(2d Cir. 19741, cert. denied, 421 US. ‘ 
United States Vv. Yanishefsky. 500 F.2d 
Cir. 1974): lnited-#tates v Currier, a. 
1043 (2d Cir.), cert. denied, 295 US. 914 (1969), qu t- 
ing United States Vv. Wight, 176 F.2d 376. 879 (2d Cir. 
1949). cert. denied. 338 U.S. 950 11950 alan United 
States ex rel, Walker v. Henderson, 492 F.2d 1311, 1312 
: rt, denied, ALT U.S. 972 (1974): United 
Saveh 83 F.2d 1052, 10457 12d Cir. 1978 
d. 415 1S, 991 (1974). This is particularly 
‘quality of representation is measured, as it 
in the abstract, but with reference to the 
« confronting defense counsel. ['nited 
famark Vv Vineent, 496 F.2d 645 


U.S. 951 (1975 
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States * ae x I Marce lini V, Mane ust 
Cir. 1972), cert. denied, t01 U.S. 
States v. Katz, 425 F.2d 928, 930 
United States v. Carroll, 510 F.2 


1975). 


CONCLUSION 


The judgment of conviction should be aff -med. 


Respectfully submitted, 


ROBERT B. FISKE, JR., 
United States Attorney for the 
Southern District of New York, 
Attorney for the United States 


* of America. 
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